crucial ways. 9 First, OCRAA prohibits LSC grantees from using non-LSC funds to engage in certain activities, including class action suits and lobbying.' 0 Second, restriction i6 prohibits LSC from funding a legal services provider "that initiates legal representation or participates in any other way, in litigation, lobbying, or rulemaking, involving an effort to reform a Federal or State welfare system."" Previous restrictions limited the types of cases in which LSC lawyers could engage; restriction i6 goes even further by limiting the arguments LSC lawyers may make on behalf of their clients.' 2 OCRAA unconstitutionally restricts the use of non-LSC funds. In contrast to past acts, which "applied restrictions contained in those acts only to the funds appropriated thereunder," the 1996 restrictions "prohibit[ ] LSC from funding any recipient that engages in certain specified activities,"' 3 regardless of whether LSC funds are used to support such activities.'
4 By conditioning LSC funding on the surrender of such rights as the right to file a lawsuit 5 and the right to engage in advocacy,' 6 the restrictions implicate the First Amendment. (1994) ), prohibits LSC grantees from using the funds in most feegenerating cases, criminal cases or civil cases arising out of criminal cases, political activities, labor-related activities, certain abortion cases, and litigation relating to desegregation. See id. § 1007(b). The fiscal year Ig95 appropriations bill restricted LSC recipients from representing illegal aliens and from lobbying. See Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations Act, 1995, § 403(b)(I) (applying the restrictions from Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations Act, I991, Pub. L. No. IOI-55, § 6o6(a), io4 Stat. 2101, 2149-5I (I99O)). 10 See OCRAA § 504(d)(I). 11 Id. § 5o4(a)(I6). Section 504(a)(i6) permits representation of "an individual eligible client who is seeking specific relief from a welfare agency if such relief does not involve an effort to amend or otherwise challenge existing law." Id. 12 Most notably, the new restrictions effectively ban LSC recipients from making constitutional challenges to welfare laws. Both OCRAA and accompanying LSC regulations mistakenly assume that LSC lawyers can easily separate representation of individual clients from challenges to the legitimacy of welfare reform. 
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The restrictions on LSC grantees directly contradict the Supreme Court's ruling in FCC v. League of Women Voters. 17 In that case, the Court held unconstitutional a ban on public television stations' airing editorials because the ban prohibited a station "from using even wholly private funds to finance its editorial activity." s 8 Even cases in which the Court has upheld government restrictions on speech strengthen this protection of the use of private funds. In Regan v. Taxation with Representation,' 9 the Court held that § 501(c)(3) of the Internal Revenue Code, which grants tax-exempt status only to nonprofit organizations that do not engage in lobbying, 20 does not violate the First Amendment, in part because such organizations still had the right to use nondeductible private funds to lobby.2 Similarly, in Rust v. Sullivan, 22 in upholding regulations that prohibited recipients of federal family planning funds from using such funds "in programs where abortion is a method of family planning," 23 the Court noted that a "grantee can continue to perform abortions, provide abortionrelated services, and engage in abortion advocacy" with independent funds. 24 OCRAA denies LSC grantees similar leeway to use independent funds to support restricted activities and is thus unconstitutional. 25 Even without the restrictions on non-LSC funds, OCRAA is unconstitutional in that it makes LSC funding contingent on forfeiture of the right to challenge welfare laws. Restriction 16 is unconstitutional for three reasons. First, it undermines the First Amendment by invading the lawyer-client relationship. The Court has recognized that certain professional relationships constitute "spheres of free expression" in which government's ability to regulate speech is limited. 2 that lawyers, whether defense lawyers representing criminal suspects or legal services lawyers representing welfare recipients, are often at odds with the state argues strongly for extending such limitations to the lawyer-client relationship. Indeed, the Court has recognized that lawyers must be free to argue as they see fit: "A lawyer shall not permit a person who recommends, employs, or pays him to render legal services for another to direct or regulate his professional judgment in rendering such legal services." 27 Under restriction i6, a legal services lawyer may no longer make certain arguments on a client's behalf and thus no longer has full freedom to pursue a client's interests. Even if Congress is free to limit the types of cases in which LSC-funded attorneys may engage, once Congress sets such boundaries, it should not intrude into the lawyer-client relationship by regulating the viewpoint of attorney speech. 28 To do so runs directly counter to the right of lawyers and their clients to challenge laws in court. 29 Second, restriction i6 violates the First Amendment by explicitly restricting the speech of private actors. The Court has distinguished a government's legitimate pursuit of policy objectives from unconstitutional constraints on speech by examining whether affected individuals are state actors. 30 In holding unconstitutional a state university's refusal to subsidize a Christian magazine, the Court in Rosenberger v. Rector and Visitors of the University of Virginia 3 1 emphasized that the speech in question was neither government speech nor speech on behalf of the government. 3 2 In this context, government funding was designed "to encourage a diversity of views from private speakers."
33
The Court distinguished Rust -in which the Court allowed Congress to prohibit doctors in federally funded family planning programs from discussing abortion with their patients 34 -as a case in which the state, as speaker, could "make content-based choices." 42 the Court recently declared that "[c]entral both to the idea of the rule of law and to our own Constitution's guarantee of equal protection is the principle that government and each of its parts remain open on impartial terms to all who seek its assistance." 43 Even more recently, in M.L.B. v. S.L.J.,44 in which an indigent mother faced a challenge to her retaining parental rights over her child, the Court reaffirmed that, in cases involving "[t]he basic right to participate in political processes as voters and candidates" and in "cases criminal or 'quasi criminal in nature,'"4 states may not condition appellate review on the ability to pay court fees. 46 Taken together, the pronouncements in Romer and M.L.B. on the requirements of the Due Process and Equal Protection Clauses suggest two reasons why restriction i6 is invalid. First, litigation challenging welfare laws is inherently political and deserves the same rigorous protec-36 42 U.S.C. § 2996(g) (1994). In introducing recommendations for the establishment of LSC in 1971, President Nixon stressed that, "if we are to preserve the strength of the program [,] we must make it immune to political pressures and make it a permanent part of our system of jus- tion that other forms of political participation receive. 47 Second, unlike in cases in which the court has refused to require government to subsidize the exercise of rights, the government hereas in M.L.B. -has created LSC clients' legally disadvantaged status. 4 8 Practically, restriction 16 requires LSC clients to rely on lawyers who are precluded from asserting their clients' rights and interests zealously, and thus violates both due process and equal protection. Furthermore, the vital role the legal system plays in our political framework argues strongly for prohibiting government from selecting which arguments citizens may make in court. Speech deserves First Amendment protection when "particular speakers in particular circumstances ought constitutionally to be regarded as independent participants in the process of democratic self-governance." 49 In issuing courtroom challenges -especially constitutional challenges -to federal and state laws, lawyers and their clients play crucial roles in the American democratic process. "[Tihe Framers . . .expected that the federal courts would assume a power ... to pass on the constitutionality of actions of the Congress and the President, as well as of the several states"; 50 a statute prohibiting lawyers from bringing constitutional challenges undermines the courts' ability to serve this vital function.
Many in the legal services community have been reluctant to oppose OCRAA, fearful that any challenge might incite congressional Republicans to actualize threats to eliminate LSC altogether.5 l The Act must be challenged, however, for it sets a dangerous precedent. Congress cannot control the speech of private actors, and the congressional hold on the federal purse strings should not be permitted, whether by intimidation or by legislation, to insulate congressional activity from judicial scrutiny. 47 See Frank I. Michelman, The Supreme Court and Litigation Access Fees: The Right to Protect One's Rights -Part I, 1973 DUKE L.. "I53, 121 ("There is something sharply jarring about a set of rules which firmly inveighs against exclusion of persons from the vote, while rather freely allowing their exclusion from the litigation arena."); see also Romer, x6 S. CL at 1628 ("A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense."). With bipartisan support,' little public opposition, 2 and minimal fanfare, the I04th Congress moved to end the longstanding practice of matching adoptive parents and children according to race. Repealing a previous federal statute that explicitly allowed consideration of race as a factor in placement determinations, 3 the Small Business Jobs Protection Act (SBJPA) makes clear that adoption agencies can no longer use race to delay or deny adoptive placement. 4 Yet the law leaves open whether agencies can deny placement on the grounds that the prospective adoptive parents lack sufficient racial or cultural sensitivity. s Expected interpretive guidelines may well determine whether the new law succeeds in eliminating the institutional barriers to transracial adoption (TRA). 6 These guidelines should have a clear message: racial sensitivity screening contravenes the spirit of the new law, fails to accomplish what screening's advocates most seek -protection of black cultural identity 7 -and thus is unacceptable under the SBJPA. [N]either the State nor any other entity in the State that receives funds from the Federal Government and is involved in adoption or foster care placements may -(A) deny to any person the opportunity to become an adoptive or a foster parent, on the basis of race, color, or national origin of the person, or of the child, involved; or (B) delay or deny the placement of a child for adoption or into foster care, on the basis of the race, color, or national origin of the adoptive or foster parent, or the child, involved. 
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For much of this nation's history, most lawmakers viewed mixing of the races as socially and morally repugnant, and a number of states prohibited transracial adoption by law. 8 Courts eventually held these laws unconstitutional, 9 and courts today generally forbid the use of race as a decisive factor in adoptive placement. 10 The modern civil rights era saw transracial adoptions in unprecedented numbers." But this upswing soon came to an end because, many believe, of a 1972 position paper by the National Association of Black Social Workers,'
Because empirical studies suggest that black children experience no psychological harm from being raised by white parents and that these children still develop a healthy sense of black identity, 19 TRA proponents see only benefits from eliminating race entirely from placement decisions.
On the other side, TRA's opponents argue first that TRA may undermine the individual interests of black children. 20 Second, they assert that the black community -a community with which black children are "inevitably identified" 21 -has a legally cognizable collective interest in group preservation and self-determination. 22 Many of these TRA opponents name fears of cultural assimilation or "genocide." Their fears are based not on the claim that overwhelming numbers of black children will be transracially adopted, but on the assertion that the black community will lose control over its own group identity.
23
The 1994 passage of the Howard M. Metzenbaum Multiethnic Placement Act 24 (MEPA) brought the widespread policy of race matching into sharp focus on the national level. Faced with evidence of children spending years in temporary care, 25 Congress prohibited state and federally funded agencies from delaying or refusing to place a child in an adoptive or foster home on the basis of the race of the parent and child involved. 26 Infuriating those who held race matching nedy, supra note i3, at 44; Forde-Mazrui, supra note 13, at 936-38. Studies 19 See, e.g., Bartholet, supra note ii, at 1211-16, 1221-25. The studies that Bartholet and others deploy generally conclude that transracial adoptees' self-esteem, social adjustment, and sense of racial identity are comparable to or better than those of intraracially adopted children. See id. These findings are bolstered by the personal accounts of some black transracial adoptees, who describe positive experiences growing up in white families. See, e.g., Peres, supra note 12.
20 TRA opponents have criticized the studies cited in support of the proposition that black children suffer no ill effects from being raised by white parents. (concluding that some of the most frequently cited TRA studies "offer strong evidence" that transracial adoptees fail to develop a "positive racial identity"). Even Rita Simon, coauthor of one of the studies most frequently cited in support of TRA, believes that, although transracial adoption is far better than no adoption, "[w]hen there are black families available for black children, they should be placed in black homes." Rita J. Simon, Responses to "Where Do Black Children Belong?", RECONSTRUCTION, 1992, at 51, 51.
21 Perry, supra note 20, at 53. 22 See id. at 65-72. This claim is grounded in the belief that racism is "pervasive and permanent" in America, that race is pivotal in shaping individuals' lives, and that, because the presence of diverse cultures is a societal good, a group's interest in maintaining its cultural distinctiveness should be protected. With last summer's passage of the SBJPA, Congress tacitly concluded that the TRA proponents were right: race matching was at least partly responsible for continued delay in adoptive placement. But what Congress replaced MEPA with may seem on its face a strikingly similar bill. Both MEPA and the SBJPA aim to minimize the length of time children spend in temporary care 32 and to "facilitat[e] the adoption of minority children." 33 Both laws expressly prohibit delaying or denying placement based on race. 34 The key alteration Congress made was to excise the MEPA "permissible consideration" language 35 from the SBJPA. 36 In evaluating the extent to which race may continue to play a role under the new law, the absence of this provision reveals Congress's intent to eliminate race, including racial sensitivity screening, from the adoption calculus.
Nevertheless, TRA opponents' second claim -that there exists a group interest in protecting black cultural identity -has led advocates on both sides of the debate perennially to call for some form of cultural screening. 37 At first glance, cultural screening appears to be a satisfying compromise -children get placed in permanent homes without the delay for racially matched parents; the black community gets some assurance that its cultural heritage will be protected. Indeed, whether or not black children raised in white families are 27 Letter from Professors at Harvard Law School to Sen. Larry Craig (Oct. 4, X994) (on file with the Harvard Law School Library). § 18o8(a)3), (d), IIo Stat at 19o3-o 4 . 37 See, e.g., Hollinger, supra note 5, at 5o; Isaacs, supra note 20, at I55-56.
harmed by losing a meaningful sense of their cultural identity, 38 the interest of a minority culture in protecting some sense of group identity should not be dismissed. 39 Community culture yields benefits worth protecting: 40 instilling in members a sense of moral grounding, 4 1 bolstering members' self-respect, 42 and establishing a social network capable of driving economic attainment. 43 Yet cultural screening will not protect the interests of the black community that are at stake in TRA. First, because self-selection is likely among white parents seeking to adopt transracially, 4 4 those with any overt -and therefore readily detectable -racial bias or insensitivity will screen themselves out. Whatever remaining "racial sensitivity" agencies seek to establish must involve subtler forms of racial awareness that are difficult, if not impossible, to isolate in the course of an agency's evaluation process. 45 Beyond this, it is unclear at best what criteria could convincingly establish white prospective parents' requisite sensitivity. A few scholars have proposed criteria, 46 but implementing a standard as free-form as, for example, "cultural competence" 47 seems far easier in theory than in practice.
48
Even if the bureaucracy functioned ideally, cultural screening would fail to safeguard an unassimilated black cultural identity. First, even if one were to accept the view that "[i]nstitutional racism and 38 Compare NABSW POSITION PAPER, supra note 14, at 50 e'Black children in white homes are cut off from the healthy development of themselves as Black people."), and Isaacs, supra note culturally biased social workers" 4 9 prevent many blacks from adopting through agencies, adding cultural screening to the current system would empower these same "white" institutions to judge whether whites evince the appropriate amount of racial sensitivity. Screening would thus give more authority to the institutions many hold responsible for underestimating the importance of black identity.
Second, using a formulaic set of criteria to establish the existence of racial sensitivity risks perpetuating the "pop" concept of black culture that screening advocates reject. Cultural screening embraces the fiction that there exists an appropriate set of cultural indicia that reflect an appropriately "black" upbringing. But developing a unitary definition of black culture in the United States seems an impossible, and unfortunate, task. 50 Third, that cultural screening is considered only in the transracial context assumes that blackness itself reveals one's cultural preparedness to raise a black child. Just as parents' whiteness is no guarantee that a white child will embrace or understand the multifaceted meanings of "white culture," black parents' blackness alone is no sure indicator of their children's cultural trajectory. To make such assumptions the basis of public policy is theoretically to delimit the life options of individual blacks and the cultural development of a dynamic black community. Cultural screening is a search by the ill-prepared using tools that are untested for a virtue that is ill-defined.
The SBJPA should not be construed to authorize cultural sensitivity screening because such screening undermines the goal to which those who chafe at transracial adoption most aspire -the maintenance of a distinct and vibrant black cultural community. If adoption agencies are true to the spirit of the new law -and honest with themselves about the possibility of measuring "cultural sensitivity" -their policies will reject racial sensitivity screening while Congress's goal of promoting adoption is still fresh in institutional memory. (describing the biases of social workers and agency procedures that inhibit black families from adopting through agencies). SO Kennedy, supra note i. As Martha Minow writes in a different context: "preserving distinctive cultures does not mean preserving them in amber, but instead allowing them to grow and change in light of the struggles of their members and the pressures from outside challenges." Martha Minow, Putting Up and Putting Down: Tolerance Reconsidered, 28 OSGOODE HALL L.J.
409, 435 (1990).
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